
May 2020 Legal & Legislative Update 
 
 

A.        FEDERAL / NATIONAL / INTERNATIONAL 
 
Craft Beverage Modernization and Tax Reform Act 

On December 20, 2019, the President signed into law the Further Consolidated Appropriations 
Act, 2020, which includes a one-year extension (through December 31, 2020) of the Craft 

Beverage Modernization and Tax Reform Act (CBMTRA) provisions originally passed for a 
two-year period in the Tax Cuts and Jobs Act of 2017. 
 
The Craft Beverage Modernization and Tax Reform Act of  2019 (S. 362; H.R. 1175) seeks to 

make permanent the temporary tax and other provisions originally passed as part of the Tax Cut 
and Jobs Act in 2017 and extended in 2019.  Specific tax provisions relating to beer include: 
reducing the federal excise tax to $3.50 per barrel on the first 60,000 barrels for domestic 
brewers producing fewer than 2 million barrels annually; reducing the federal excise tax to $16 

per barrel on the first 6 million barrels for all other brewers and all beer importers; keeping the 
excise tax at the current $18 per barrel rate for barrelage over 6 million. Additional provisions 
address the transfer of beer between breweries and expanding the list of ingredients considered 
traditional in the production of fermented beverages. 

 
The legislation also provides supplementary funding for the Tax and Trade Bureau, in addition to 
any other amounts appropriated: for fiscal year 2019, $15 million, to remain available  until 
9/30/2020; and for fiscal year 2020, $15 million, to remain available until 9/30/2021. Of the 

amounts appropriated for fiscal years 2019 and 2020, $5 million would be directed to 1) the costs 
of accelerating the processing of  label and formula applications; 2) the costs of programs for 
trade practice enforcement violations; and 3) implementation of the new law, including 
accelerating the processing of permit applications for non-industrial alcohol production and 

distribution. 
 
BA Asks for Expedited Refunds on Unmerchantable Tax-Paid Beer 

In a letter to Acting Tax and Trade Bureau (TTB) Administrator Mary Ryan, the Brewers 

Association, joined by the Beer Institute and the National Beer Wholesalers Association, 
requested that TTB waive the prior notification and waiting period requirements associated with 
the voluntary destruction of beer and to redirect internal resources to expedite the processing and 
payment of refund claims of taxes paid.  TTB subsequently waived the notification/waiting 

period requirement (see FAQ COV B-2 in TTB’s Frequently Asked Questions - Destruction of 
Beer During COVID-19). 
 
TTB Releases Guidance on COVID-19 Beer Destructions 

The Tax and Trade Bureau (TTB) has provided guidance on issues related to the voluntary 
destruction of beer related to COVID-19, including the transfer of such unmerchantable beer to 
distilleries for use in the production of hand sanitizers. 
 

TTB Issues Guidance on Trade Practice Enforcement During COVID-19 

https://www.congress.gov/bill/116th-congress/senate-bill/362/text?q=%7B%22search%22%3A%5B%22s362%22%5D%7D&r=1&s=2
https://www.congress.gov/bill/116th-congress/house-bill/1175/text
https://www.ttb.gov/beer/faq-destruction-beer-covid
https://www.ttb.gov/beer/faq-destruction-beer-covid
https://www.ttb.gov/beer/faq-destruction-beer-covid


The Tax and Trade Bureau (TTB) issued Industry Circular 2020-3 clarifying certain trade 
practice issues concerning product returns, extension of credit terms, furnishing gift cards to 
consumers, donations to charities that support alcohol beverage retailers and their employees, 

and hand sanitizer. 
 
 

B. THE COURTS 

 
Retail Direct to Consumer Shipping Decision Upholds Michigan Law 

The U.S. Court of Appeals for the Sixth Circuit's recent decision in Lebamoff Enterprises v. 
Whitmer upheld Michigan laws permitting direct-to-consumer shipping by in-state alcohol 

beverage retailers but prohibiting such activity by out-of-state retailers. 
 
 

C. THE STATES 
 

Sales, Distribution and Franchise: 
 
California 

The state Department of Alcoholic Beverage Control issued an advisory detailing the legal 

obligations licensees are under when conducting deliveries of alcoholic beverages following 
incidents of delivery to minors. 
 
Massachusetts 

Passing initial committee consideration, Senate Bill 104 seeks to allow small brewers (defined as 
under 6 million barrels) to terminate a distributor without cause and with less than the current 
120-day notice (the notice provision is tiered based on sales: 30 days for brewers selling 5,000 
barrels or less, 45 days for brewers selling between 5,001 and 350,000 barrels, and 60 days for 

brewers selling between 350,001 and 6 million barrels) for 50%, 100% and 110% respectively of 
the total cost of the fair market value of the wholesaler’s rights to sell and distribute the brand(s) 
of the terminating small brewer.  
 

New York 

Signed by the Governor, Senate Bill 7186 allows restaurant-brewers to sell up to 250 barrels of 
their product without the use of a wholesaler.  
 

Oklahoma 

On the Governor’s desk, S.B. 1928 allows retail spirit licensees, small brewers and small farm 
winery licensees, and mixed beverage licensees to sell curbside and deliver closed packages of 
beer, wine and spirits. 

 
South Carolina 

Passing the Senate, S.B. 1099 seeks to provide that a manufacturer, brewer, or importer of beer 
shall not request or require that a wholesaler submit certain information for beer brands not 

manufactured, brewed, or imported by the manufacturer, brewer, or importer; shall not mandate 
certain employment matters; shall not request or require a wholesaler to pay beer brand 

https://www.ttb.gov/industry-circulars/ttb-industry-circular-2020-3
https://www.mwe.com/insights/examining-lebamoff-enterprises-v-whitmer/
https://www.abc.ca.gov/delivery-of-alcoholic-beverages/
https://malegislature.gov/Bills/191/S104/BillHistory
https://www.nyassembly.gov/leg/?default_fld=&leg_video=&bn=S07186&term=0&Text=Y
http://webserver1.lsb.state.ok.us/cf_pdf/2019-20%20ENR/SB/SB1928%20ENR.PDF
https://www.scstatehouse.gov/sess123_2019-2020/prever/1099_20200512.htm


marketing or advertising funds; shall not ship, invoice, or initiate payment for any quantity of 
beer in excess of that forecast by a wholesaler or for any point of sale advertising or other items 
in excess of that specified by the wholesaler; shall not attribute any financial interest to a 

wholesaler for beer not in the wholesaler's possession; shall not request or require a wholesaler to 
pay for certain matters pertaining to software owned or mandated by the manufacturer, brewer, 
or importer; and shall not require payment of a penalty by the wholesaler for noncompliance 
with any requirement of the manufacturer, brewer, or importer, excluding certain fees or interest. 

 
 

Taxation:  
 

Hawaii 

Amended in Senate committee after passing the full House, H.B. 2726 provides a reduced beer 
tax rate for qualified small brewers (70,000 barrels annual production or less) of 35 cents per 
wine gallon.  The bill also seeks to amend the definition of "cooler beverage" to include spirits-

based beverages, enabling a preferential tax rate so as to encourage local distilleries to produce 
ready-to-drink cocktails. 
 
 

Trade Practice & Other:  
 
Louisiana 

Advancing to committee consideration, S.B. 473 authorizes a manufacturer or brewer that 
operates more than one permitted brewing facility entirely located in the state of Louisiana to 

transfer bonded beer between the brewer's permitted facilities, not to exceed 60% of the total 
amount of such sales to the public for any given month, for consumption on or off the premises 
but not for resale. 
 

Mississippi 

Assigned to Senate committee, House Bill 917 defines “light spirits products” as being no more 
than 4% alcoholic content by weight and regulated the same as beer and light wine. 
 

New Jersey 

Signed by the Governor, Assembly Bill 3966 extends the current home alcohol delivery privilege 
six months beyond the end of the COVID-19 state of emergency. 
 

Passing the Assembly, A.B. 3965 expands the existing state Economic Development Authority 
loan program to include small producers of alcoholic beverages. 
 
Passing both legislative chambers, A.B. 3959 establishes the New Jersey Hospitality Emergency 

Loan Program in the state’s Economic Development Authority (EDA) to provide no-interest 
loans to qualified small hospitality businesses and makes a $100 million appropriation to EDA 
from federal funds for qualified small hospitality business assistance.  The bill specifically makes 
breweries an eligible recipient of these loans. 

 
South Carolina 

https://www.capitol.hawaii.gov/session2020/bills/HB2726_SD1_.HTM
https://legis.la.gov/legis/ViewDocument.aspx?d=1168155
http://billstatus.ls.state.ms.us/documents/2020/pdf/HB/0900-0999/HB0917PS.pdf
https://www.njleg.state.nj.us/2020/Bills/A4000/3966_U1.PDF
https://www.njleg.state.nj.us/2020/Bills/A4000/3965_I1.PDF
https://www.njleg.state.nj.us/2020/Bills/A4000/3959_R3.PDF


Passing the Senate, S.B. 993, among several provisions, increases the maximum amount of beer 
that may be sold by a brewery to an individual per day for off-premises consumption from two 
hundred eighty-eight ounces to five hundred seventy-six ounces and removes the tour 

requirement prior to sale. 
 
West Virginia 

Signed into law, House Bill 3098 allows the same business owner to both brew and sell beer and 

distill and sell liquor. 

https://www.scstatehouse.gov/sess123_2019-2020/bills/993.htm
http://www.wvlegislature.gov/Bill_Text_HTML/2020_SESSIONS/RS/bills/HB3098%20SUB%20ENR.pdf

